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Who is the dental board serving?

The government examines whether state dental boards
protect consumers or dentists

The government examines whether state dental boards

protect consumers or dentists
BY Suzanne Newkirk, RDH, andLynne H. Slim, RDH, MS

The practice of tooth whitening began around 4,000 years ago with
the ancient Egyptians who created a whitening paste using ground
pumice stone mixed in wine vinegar. White teeth were a mark of

beauty and a sign of wealth.

Ancient Romans whitened their teeth using urine. The ammonia in

the urine was eventually discovered to be the bleaching agent.

During the 17th century, people relied on barbers for the care of their
hair and teeth. To whiten teeth, the barber would file down the teeth
and apply an acid. Although this practice made teeth whiter, it also

eroded tooth enamel and led to decay.
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Some 400 years later, tooth whitening has become one of the most
popular cosmetic dentistry procedures offered in most dental
practices - either as an in-office procedure or as a custom-made
take-home kit. Following the popularity of the whitening boom, non-
dentists eventually began offering tooth-whitening services at
locations throughout the country in places such as mall kiosks, spas,
retail stores, and salons. Although the techniques used by non-
dentist providers are similar to those used by dentists to whiten

teeth, the charge to customers is significantly less.
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Additional Reading Resources

» 3 online reasons patients are choosing a competitor's practice
e Grappling with Generation X

+ Isyour practice using social media to market to women?
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In North Carolina, dentists who performed tooth-whitening services
began complaining to the state board of dentistry (BOD) about the
provision of tooth-whitening services by non-dentists. These
complaints often noted that non-dentist providers charged less than
dentists, but rarely mentioned any public health or safety concerns.
In response to these complaints, the NC BOD issued dozens of cease-
and-desist letters to non-dentist tooth- whitening providers and
distributors of whitening products and equipment. In addition, the

board sent letters to mall owners and operators urging them not to

lease space to non-dentist providers of tooth whitening services.!

In 2010, the Federal Trade Commission (FTC) brought a suit against
the North Carolina State Board of Dental Examiners, stating that the
board was motivated by financial self-interest when it sought to
prevent non-dentists from offering cosmetic whitening treatments at
cheaper prices. The U.S. Supreme Court has now heard the lawsuit,

and the court's decision is expected by June 2015.

The Supreme Court said it took up the case to try to decide when a
state licensing board "is regulating to serve the public interest and
when it is acting to protect the private interests of its licensed

members."

Almost all dental boards in the United States develop standards of
professional conduct, including continuing education requirements

to maintain a high level of integrity and performance in the practice
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of dentistry. However, according to FTC records a number of
regulating dental boards have overstepped their authority by making
decisions not to "protect the public,” but to protect the special

interest group they represent.

In 1914, President Woodrow Wilson created the FTC to control and
monitor trade, and to protect consumers from anticompetitive
business practices. The goal of the FTC is to balance the cost, quality,
and accessibility of a product to create a fair market environment.
This article examines some of the rules and regulations decided by a
number of state dental boards and the impact those rules have, or

have had, on the provision of dental hygiene services.
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Dymple Johnson was one of the first "dental nurses” providing
preventive dental services directly to the public in New England in
1883. By 1915, graduates from Fones School of Dental Hygiene in

Bridgeport Connecticut were providing education and prophylaxis
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for school children, working in hospitals and public health settings
without direct supervision of a dentist. Dentists soon realized the
value of providing prophylaxis for their patients and began

employing dental hygienists in private practice settings.

As the practice of dental hygiene became regulated by state dental
boards, "direct access" for dental hygienists came to an end. By the
mid-1970s and early 1980s only a handful of dental hygienists were
providing dental hygiene services in settings such as private homes,
dental hygiene clinics as independent contractors, and independent
practices as sole proprietors. Although they often received support,
encouragement, and patient referrals from previous employers,
dental boards, dental associations, and individual dentists

confronted the early pioneers, resulting in practice closures and

costly legal challenges.?
The struggle for direct access

In 1981, the California Health Manpower Pilot Projects Program
established pilot dental hygiene practices with a focus on increasing
access to dental care. However, legal challenges delayed
implementation of the program. But in 1986, 15 dental hygienists
became certified in the program. Results showed that the dental
hygiene providers "produced outcomes in both structural and
process aspects of care that in many cases surpassed those available

in dental offices, with no increased risk to the health and safety of

the public.”.3 Using the success from the manpower projects as a
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platform for change, Washington State became the first state in the
nation to pass legislation allowing unsupervised practice by dental
hygienists in health care settings. By 1995, Colorado, Michigan, and
New Hampshire joined Washington in allowing unsupervised dental

hygiene practice.

St

Numerous studies regarding scope of practice decisions cite
references that "scope of practice decisions should be based on
evidence." This notion is based on the principle that scope of
practice decisions "be based on the demonstrated ability of various

health care professions to deliver services safely and effectively and

that some professions will have overlapping scopes of practice."4

The FTC has become concerned about dental boards that adopt
overly broad scope-of-practice restrictions, or licensing restrictions
to prevent competition for services. In September 2003, the FTC
charged the South Carolina Board of Dentistry (SCBOD) with
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unlawfully restraining competition "by enacting a rule that required
a dentist to examine every child before a dental hygienist could
provide preventive dental care." The board claimed that its actions
were immune from antitrust challenge under the state action
doctrine. However, their argument was rejected in a commission
opinion holding that the board's conduct was directly contrary to
state law. In 2007, the SCBOD settled the charges that limited needy
children from receiving access to dental care by restraining

competition in the provision of preventive care provided by dental

hygienists.?

In 2010, the Georgia BOD proposed a rule change that would have
limited the ability of dental hygienists working for the Department of
Public Health to provide basic preventive dental hygiene services
without a "new requirement” for a prior examination by a dentist.
The FTC intervened and expressed concern about "sound
competition policy" stating, "... competition should be restricted only
when necessary to protect the public from significant harm" and
urged the board to reject the proposed amendments due to absence
of clear evidence that dental hygienists providing services without

direct supervision in safety-net settings have harmed or will harm

patients.6

It has been noted that abuse of power frequently occurs when
government empowers private parties to exploit licensing laws "to

advance their own interests in restricting competition at the expense

of public interest."”
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In the 1980s and early 1990s, the FTC provided comments to state
legislatures and dental boards in Texas, South Carolina, Montana,
Tennessee, New Jersey, and other states regarding rules that limited
the scope of practice of non-dentists, the relationships dentists may

have with non-dentists, advertising constraints among dentists, and

other competition-related concerns arising from proposed rules.®

The practice of dental hygiene is typically regulated under the
authority of dental practice acts administered by governing dental
boards in each state, even though accreditation standards for dental
hygiene programs set forth by the Council on Dental Accreditation
(CODA) are national in scope. This means that all accredited dental
hygiene curricula must adhere to current standards provided by this
council, which include cognitive, affective, and psychomotor skills

necessary for the delivery of preventive, educational, and therapeutic

services to the public.?

Dental boards are overwhelmingly composed of dentists and often
make decisions based on practice issues and economics of private
dental practices. As a result, dental boards frequently ignore dental
hygiene concerns by limiting access to dental hygiene services
because they have a vested self-interest in defining, regulating, and

controlling dental hygiene practice.

Almost all scopes of practice and supervision requirements for
dental hygienists mandate they work directly with dentists. These

requirements are established by state law and include the
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procedures, supervision levels, and locations where dental hygienists
may provide services. Depending on how they are written and
implemented, scope of practice laws can either limit or promote

access to care, thereby affecting the quality and cost of services.

In 2005, the American Association of Dental Examiners (AADE)
appointed a Committee on Access, Licensure and Regulation to

research and respond to access to dental care issues.

The committee recommended "state laws and regulations should
impose supervision requirements on allied dental personnel
commensurate with education and experience to ensure public
protection.” Further recommendations suggested that development
of additional models to enable increased use of allied dental

personnel may help ensure greater access to oral health care for

Americans.1©
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Regardless of these recommendations, some state dental boards and
their affiliate dental associations continue to stymie the efforts of
state dental hygiene efforts to increase access to care via reduced
supervision levels. This is especially true in the last five states in the
nation that have yet to pass legislation to allow dental hygienists to
practice without the direct supervision of a dentist. These laggard
states are Hawaii, North Carolina, Mississippi, Alabama, and

Georgia.

Dental boards in these states have steadily or consistently ignored
the AADE recommendations on supervision levels, even though the
Committee Position Statement says that dental boards should "be

eager to standardize the definitions of professional practice,

supervision, and other matters that facilitate regulation."!° For
example, since 1992 the Georgia BOD has had the authority to
delegate administration of local anesthesia to dental hygienists for
pain management. But they have chosen not to do it, even though
local anesthetic administration is a delegated duty found in 44 states

throughout the county.

Having no evidence to support the restrictions placed upon dental
hygienists from expanding care to the public, federal and state
agencies are beginning to scrutinize the rules and regulations
implemented by state dental boards. HRSA, the primary federal
agency responsible for improving access to health services for the
underserved is exploring ways to improve access to oral health care

by expanding the oral health work force. A 2014 report from the
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National Governors Association recommends more be done to allow
dental hygienists to fill the role of accessing low-income populations
in need of preventive and therapeutic dental hygiene services by

allowing them to practice to the full extent of their training and

education.!

Other agencies such as the Institute of Oral Medicine and National
Research are looking at changing funding and reimbursement levels
for care provided by dental hygienists. As of 2014, sixteen states
have changed laws to allow dental hygienists to be directly
reimbursed as Medicaid providers. Those states are Arizona,
California, Colorado, Connecticut, Maine, Massachusetts, Michigan,
Minnesota, Missouri, Montana, Nebraska, Nevada, New Mexico,

Oregon, Washington, and Wisconsin.

Despite this broad support, however, the United States continues to
lag behind much of the rest of the world in providing better access to

dental professionals for one reason - opposition by organized 7%,

dentistry.!2

Fones' vision for dental hygienists was one that included direct
public access. In the early 1900s, his plan was twofold. Not only did
he want dental hygienists to work in private dental practices, he was
also committed to providing outreach services to those who could
not afford private dental care. Increasing access to oral health care 9¥

was already in the works because Fones and his hygienist, Irene
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Newman, instilled in their students the benefits of private and public

health dental hygiene.'3

The resistance of state dental boards to lift overly restrictive practice,_zgﬁ?
acts and supervision levels for dental hygienists to protect the public

from harm makes one wonder: Who's protecting whom? RDH

Suzanne Newkirk, RDH, received her dental hygiene degree from
“the University of Alaska, Anchorage, in 1981. A recognized key
opinion leader in dental endoscopy, Suzanne has published
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Invasive Periodontal Therapy: Clinical Techniques and Visualization
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Application to Clinical Practice," publication date 2015. Ms. Newkirk
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and moderator of the Perioscopy Users Forum on LinkedIn.

LYNNE SLIM, RDH, BSDH, MSDH, is an award-winning writer
who has published extensively in dental/dental hygiene journals.
Lynne is the CEO of Perio C Dent, a dental practice management
company that specializes in the incorporation of conservative
periodontal therapy into the hygiene department of dental practices.

Lynne is also the owner and moderator of the periotherapist yahoo
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References

1. In the Matter of THE NORTH CAROLINA BOARD OF DENTAL
EXAMINERS Docket No. 9343. Opinion of the [FTC]} Commission

2. Doreen Naughton, RDH, BSDH. Choice, Challenge, Change -

Providing Direct Access Care

3. Freed JR, Perry DA, Kushman JE. Aspects of quality of dental
hygiene care in supervised and unsupervised practices. J Public

Health Dent. 1997;57(2):68-75. Spring

4. Changes In Healthcare Professions' Scope of Practice: Legislative
Considerations. National Council of State Boards of Nursing, Inc.
(NCSBN) National Council of State Boards of Nursing, Inc. (NCSBN)
Related resource information:

www.nesbn.org/NursingRegandInterpretationofSoP.pdf

5. FTC Charges South Carolina Board of Dentistry. Agency Alleges
Illegal Actions Deprived Children of Preventive Dental Care
September 15, 2003 http://www.ftc.gov/news-events/press-
releases/2003/09/ftc-charges-south-carolina-board-dentistry

https:/fwww,rdhmag.com/print/content/16405402 13115



5/12/23, 4:54 AM hitps:/fiwww.rdhmag.com/print/content/16405402

6. FTC Staff Comment Before the Georgia Board of Dentistry
Concerning Proposed Amendments to Board Rule 150.5-0.3
Governing Supervision of Dental Hygienists. |
http://www.fte.gov/policy/policy-actions/advocacy-
filings/2010/12/ftc-staff-comment-georgia-board-dentistry-

concerning

7. George Leef. The Latest Case of An Interest Group Using
Regulation To Stifle Competition: Teeth Whitening.
http://www.forbes.com/sites/georgeleef/2014/08/13/the-latest-
case-of-an-interest-group-using-regulation-to-stifle-competition-

teeth-whitening/

8. FEDRAL TRADE COMMISSION. Regulating the Professions: The
Intersection of Competition and Consumer Protection Policies.
Gustav P. Chiarello Attorney Advisor Office of Policy Planning

Federal Trade Commission

9. Accreditation Standards for Dental Hygiene Education Programs.
Commission on Dental Accreditation American Dental Association
211 East Chicago Avenue Chicago, Illinois 60611 312/440-4653

www.ada.org Effective January 1, 2013

10. Access to Care: The Role Of the State Dental Board In Public
Access to Oral Health Care. The Report of the AADE Committee on
Access, Licensure and Regulation Cynthia M. Riffle, DDS, Chair;
Mark L. Christensen, DDS MBA; Ms. Judith Ficks; Catherine L.

https:/iwww.rdhmag.com/print/content/ 16405402 14/15



5/12{23, 4:54 AM https:/fwww.rdhmag.com/print/content/16405402

Gatewood, RDIéI6 ﬁgg&kﬁ}ﬁl lz,une DDS; Albert H. Guay, DMD; N.

mag.com/career-

Karl Hm@si@bi@eh{s/,aﬁl@é]ﬂrm&@l@fﬂwho -is-the-dental-board-serving

11. 2014 NGA Paper: The Role of Dental Hygienists in Providing
Access to Oral Health Care

12. States Finally Taking Action to Improve Access to Critical Dental
Care. Wendell Potter. 07/09/2014 5:59.
http://www.huffingtonpost.com/wendell-potter/states-finally-
taking-act_b_5295414.html

13. http://www.cdha-rdh.com/home/historyofdentalhygiene.html

hitps://www.rdhmag.com/print/content/16405402 15/15



5/12/23, 4:55 AM hitps:/fwww.rdhmag.com/print/content/ 16405402

Gatewood, RDIéI 5 &}rgg gnﬁhﬁ%lgﬁme DDS; Albert H. Guay, DMD; N.

www.rdhmag.com/career-

Karl HeafkssiobPlsfixehs/aiicidly 4oa@le2/who-is-the-dental-board-serving

11. 2014 NGA Paper: The Role of Dental Hygienists in Providing
Access to Oral Health Care

12. States Finally Taking Action to Improve Access to Critical Dental
Care. Wendell Potter. 07/09/2014 5:59.
http://www.huffingtonpost.com/wendell-potter/states-finally-
taking-act_b_5295414.html

13. http://www.cdha-rdh.com/home/historyofdentalhygiene.html

https:ffwww.rdhmag.com/print/content/16405402 15115



SRS
TSeE i Iy ARnRu EEnRaS

mnmwﬂa.mgd% T SIETEREEY

PR IRROTY SR, 10y SHL

llaite Atsa Ba ki atad =t T

£ 2B SRR s B el i eesa]
IS SO SIS MRS FOT

! .ILLWLI

ETLEIAL HE DRSS
IWALEAT SERED Mo
f;mm. L SOTT

ot R RO

ZEREE

HEE R pE eI e

(EIRESE mwﬁ.,@mmﬁ fgEraps)

bR i e T Ao = A gl
BREIE S A M Emﬁmm%ﬁ
Joalined o] DYETS SU Jn 3ERAE
PRI pn o e S E

RHO Hepssad 58

B Bﬁm@t BERERY
T suligmL e GERT
3
secneinded per s i SIREW kY
L0 SO [E A, R mM
R E LR T g Rials m&uuﬂ EE%.E
aL5 ﬁﬁ%ﬁa%mm 2yl mwmw R T
e . BRI - 15 gl
mm._mw EESE T elaray Ammrianan ‘m i ﬂﬁ% mwmwv H%AL»W %hm.ﬁu
R SR m@mﬁ FEUET TORT ¢ e SHL P ey S
= X o= E=ED ; WENTEIE ERGRR 155 SR
w@ mﬁ ﬂﬁﬁ&%ﬂﬂ@!ﬂ 5T CEEErElInEI VHOW OFST

]
i
i
)
!

i
|

semaud i) Sy
Birpinie afo nlies

-~ MRS 1o LR g ITE R
T3 SemaE e | alf¥ERER mﬂﬁuﬂm&
o : 5 i RS ENEELE
dmay) suzEky : Bumoafm | £} S ﬂmwnﬁ mm_ﬂ m
mm_.zuﬁ_ - UDIIST; ” 1 LIRAN T EETEE ﬁmﬂu% mmﬁﬁuﬁ#.
] T : Rl R S i S S IIE S, PRETRE
- : A 3o a7 SEM [EFE 7 L
{Hga} mﬁ_,,ﬂm% mm%ﬂ | .
10 B hRnNERo . s
e RIS uwmﬁf EEALIa,
@Emﬁmm, preasEiE T RO R mmmmﬂ oy i LSBT SRR
YRR TS5 SEER(T SUEEI BEGT
"aEad e bl =4 28
W 0, SHE BRI 5, 3T SRR WEm.mE
TR BEIER ﬂ%@gﬁam@ . jEFEIIE WELTH JE FRIESIED S bl pesEsmanid fanEs] BET
T PR ERIGEE 3ORM i TR E THOI - ﬂ.ﬁ Emﬁmﬁﬁ%&ﬂﬂ S A T B ,m.muﬁ
.ﬂmﬁﬁh&lmﬂ .m!ﬂﬁmrmwmh P ﬁm_.mtum@ﬁmuﬁ.i i REE mmhw.ﬁ s =g A R o m.wmum M.,..h.q o BEIRE
SO0 BBy A Pt peles e |
e e i o
wu?_&&m “ B TTEEL S I EIGM. T FTST

EIEEEAS (ST

U..... m

<




Timeline of Dental Hygiene with the Maine Board of Dental Examiners

1978
1995

2002
2012

2003
2004

2007

2011

2008
2011

2015

2015

First Hygienist on Dental Board with voting privileges

Public Health Supervision Established,

Enabling Hygienists to Provide Preventive Services to the Underserved
Public Health Hygienists Able To Be Reimbursed by MaineCare for Preventive Services Provided
Board of Dental Examiners- Rule Changes;

More Restrictions on Public Health Hygienists and Access To Care

Hygiene Sub-committee Formed {2004), Outcome of Self Regulation Bills Submitted
Second Hygienist Appointed to Dental Board

Maine Regulatory Fairness Board Established; See Portland Press Herald article, May 22, 2007
Recommendation; Legisiature to Create a Board for Hygienists and Denturists
To Avoid Having Dentists Decide Matters That Affect Them.

LD 1, Governor’s Regulatory Reform Package; Committee Will Look at “Dental Hygienists”,
Resolve Conflicts In Laws That Create Unnecessary Competition Between Dentists and Denta!
Hygienists

Independent Practice Dental Hygienist Bill Passed, Start Date 2009
*Federal Trade Commission Sent Letter To The Board, Not to Restrict Type of X rays
(FTC is Monitoring Other State Dental Boards With Restricting Hygienists)
*IPDH X-ray Bill, Start 2012- Pilot for 2 years in Federally Designated Dental Shortage Areas
LD 918 Passed; Removing Restrictions of Pilot and Shortage Areas '

United States Supreme Court Rules Against the North Carolina Board of Dental Examiners For
Restricting Hygienists and Non-Dentists from providing services they are educated and trained to
provide. '

*Article- February 13, 2015, Who is the dental board serving?
http://www.rdhmag.com/articles/print/volume-35/issue-02/features/who-is-the-dental-board-serving.html
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